
CR No.16 of 2019

    IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE ::::::::::::; DHUBRI

                            Present :- Shri Biprajit Roy, AJS
      Addl. Sessions Judge

      Dhubri.                           

   CRIMINAL REVISION NO. 16 OF 2019

       1. Daud Ibrahim Mollah
      2. Md. Abu Nasir Mollah
      3. Jakaria Mollah
      4.  Mustt. Mamtaz  Bibi
      5. Md. Abdul Hai Mollah
      6. Mustt. Saleha Bibi.........Revision Petitioners.
               
     Vs

                             Narzima Ahmed ...........Opp. Party.

For the Revisionist:-  H.U. Bhuyan, Learned Advocate.

For the Respondent:-Shahnaz Zerin, Learned Advocate.

Date of Hearing :-  17.12.2020.

Date of Judgment:-19.01.2021.

J U D G M E N T

1. This  Criminal  Revision  is  preferred  by  the  revision  petitioners  u/s.397 

Cr.P.Con being aggrieved by the order dated 7.2.19 passed by the learned JMFC, 

Dhubri in CR Case No.2639/18.

2.       The instant revision has been filed on the following grounds:

i) That  the learned  trial  Court  erred both in  law and  facts  in  passing  the 

impugned order.

ii) That the impugned order is passed in such a manner that it had attained the 

element of finality instead of being an interim order.
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iii)    That  the  learned  trial  Court  passed  impugned  order  without  giving  any 

opportunity of being heard and thereby violated the principles of natural justice.

iv)    That the learned trial Court passed the impugned order without any domestic 

incident report and therefore, same is liable to be set aside.

v) That the complaint petition does not reveal any domestic violence and the 

learned trial Court passed the impugned order which is vague in the eye of law.

vi) That the learned trial Court passed the impugned order without applying 

judicial mind and the same is liable to be set aside.

3.  Notice was served upon the O.P and the learned engaged counsel on behalf 

of the O.P appeared.

4. I have heard argument of learned counsel of both sides and perused the 

materials on record. I have also perused the case record of CR Case No.2639/18.

5. From perusal of the impugned order dated 7.2.19 passed by the learned trial 

Court and from the complaint petition filed by the complainant before the learned 

trial Court, it appears that the complainant/O.P Narzima Ahmed filed the petition 

u/s12 of the Protection of  Women from the Domestic  Violence Act  against  the 

present petitioners alleging domestic  violence. The complainant alleged that the 

Respondent  No.1  Daud  Ibrahim  Mollah  got  married  with  her  and  since  her 

marriage, she was ill-treated by the present petitioners and conspiracy was made 

to  kill  her.  Finding  no  other  alternative,  she  took  shelter  in  the  house  of  her 

parents. The petitioner/husband did not provide any maintenance to her and thus 

deprived her economically also. The complainant also stated that in between the 

parties GR Case No.2443/18 u/s.498-A IPC was also going on. The complainant 

filed affidavit in support of the petition and prayed for granting interim maintenance 
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amounting to Rs.10,000/- per month. The complainant also filed a petition with a 

prayer for grant interim maintenance. She submitted that she suffered domestic 

violence  in  the  nature  of  physical,  mental  and  economical  abuses.  It  is  also 

submitted that she belongs to poor family and does not have any income and she is 

unable to maintain herself.

 The learned trial Court in the impugned order dated 7.2.19 after taking into 

consideration the facts and circumstances placed before it and also after taking into 

consideration  the  documents  and  affidavit  submitted  by  the  complainant,  in 

exercise of power conferred u/s 23 of the Protection of Women from Domestic 

Violence Act passed the  impuned order directing the present petitioners to pay an 

amount of Rs.3,000/- per month as interim maintenance till disposal of the case.

 From the impugned order  and the other  materials  available  in  the case 

record,  it  appears  that the O.Ps/present petitioners  filed a  petition before the 

learned trial Court seeking time for filing written statement and the learned Trial 

Court while allowing the  said petition, passed the impugned order.

 Section  23  of  the  Act  says  that  if  the  Magistrate  is  satisfied  that  an 

application  prima  facie  discloses  that  the  respondent  is  committing,  or  has 

committed  an  act  of  domestic  violence  or  that  there  is  likelihood  that  the 

respondent may commit an act of domestic violence, he may grant an ex-parte 

order on the basis of the affidavit in such a form as may be prescribed. Sub-section 

1 of section 23 provides that in any proceeding under this Act Magistrate may pass 

such interim order as he deems just and proper. Therefore, it is clear from the said 

provision of section 23 that the interim order can be passed by the Court at the 

initial  stage on the basis  of the application and affidavit  only submitted by the 
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complainant. In the instant case, the learned trial Court after granting time to the 

respondents/present  petitioners  for  filing  written  statement  passed  the  interim 

order. Therefore, the question of not giving opportunity to the present petitioners 

dis  not  acceptable.  The  present  petitioners  were  represented  by  their  learned 

engaged counsel on 7.2.19 before the learned trial Court and therefore, they could 

have  easily  participated  in  the  hearing  of  the  interim maintenance  prayer.  The 

present petitioners instead of participating in the hearing took time for filing written 

statement  and  therefore,  the  learned  trial  Court  disposed  of  the  interim 

maintenance  application  prayer  taking  into  consideration  the  nature  of  the 

proceeding and urgent need of the complainant. Thereafter, the present petitioners 

preferred this revision and vide order dated 10.4.19 obtained stay order from this 

Court.

 Section 25 of the said Act provides for alteration of order by the Court which 

passed  the  same.  According  to  sub-section  2  of  section  25  of  the  Act  if  the 

Magistrate,  on  receipt  of  an  application  from  the  aggrieved  person  or  the 

respondent,  is  satisfied  that  there  is  a  change  in  the  circumstances  requiring 

alteration, modification or revocation of any order made under this Act, he may, for 

reasons to be recorded in writing passed such order, as may deem appropriate. 

Therefore, any the interim order passed by the learned Magistrate can very well be 

modified or altered or revoked  by the learned Trial Court on the application of the 

aggrieved person or the respondents. In the instant case if the present petitioners 

felt aggrieved, they ought to have filed an application before the learned trial Court 

itself and satisfy the learned trial Court for alteration or modification or revocation 

of the impugned order.  But  instead of doing  that,  the  present  petitioners have 
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preferred  this  revision  petition  and  obtained  stay  order  against  the  interim 

maintenance granted by the learned trial Court. In the instant case, admittedly, the 

revision  petitioner  no.1  Daud  Ibraim  Mollah  is  the  husband of  the  Opp.  Party 

Narzima  Ahmed.  The  learned  trial  Court  after  taking  into  consideration  the 

averments made in the complaint petition and the affidavit was satisfied that an act 

of domestic violence was done and accordingly passed the impugned order which is 

purely discretionery in nature, The Hon'ble Apex Court in Ramdev Food Product Pvt. 

Ltd. Vs Arvind Bhai Ram Bhai Patel and other, AIR 2006 SC 330 held as under :

 “The grant of an interlocutory injunction is in exercise of discretionery power 

and hence,  the Appellate Courts  will  usually  not  interfere with it.  However,  the 

Appellate Courts will substitute their discretion if they find that discretion has been 

exercised arbitrarily, capriciously, perversely or where the Court has ignored the 

settled principle of law regulating the grant of or refusal of interlocutory injunction.”

 The principle laid down by the Hon'ble Apex Court with regard to scope of 

appeal  or the power of the Appellate Court in  interferring with an interlocutory 

order is very much applicable in the instant case where the revision is against an 

interlocutory order.

 In  the  present  case,  the  materials   available  on record  shows that  the 

learned Trial Court rightly exercised its discretion and passed the impugned order. 

The quantum of interim maintenance is also reasonable. The learned Trial Court 

while  granting  the  interim  maintenance   order  directed  the  present  revision 

petitioners to pay monthly allowance of Rs.3,000/- (three thousand) as an interim 

maintenance to the complainant/Opp. Party till disposal of the case with intention 

to prevent the aggrieved person from becoming destitute. The interim maintenance 
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allowance was payable from the date of the order. Therefore, there is no illegality in 

the impugned order and the learned trial Court rightly exercised its discretion and 

passed the impugned order  keeping in mind the object behind the legislation.

 Accordingly, the revision petition is dismissed on contest, the same being 

devoid  of  merit.  The  revision petitioners  shall  pay  the maintenance amount  as 

directed by the learned Trial Court.

 Send back the LCR with a copy of this judgment and order.    

         Given under my hand and seal of this court on this 19th day of January 2021.

Dictated & corrected by me                                                     Shri B. Roy, AJS

                                                         Addl. Sessions Judge

                                                                 Dhubri

 Addl. Sessions Judge,Dhubri
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